
 

 

 

 

In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 786 of 2012 

U/S 379 I.P.C. 

State of Assam 

-Vs.- 

Dipak Kalita 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- T. Boro  

Date of Evidence:  23-12-14, 6-5-15, 3-10-15, 13-5-16 

Date of Argument: 13-05-16 

Date of Judgment:  26-05-16 

 

 

JUDGMENT 

 

 

The prosecution case, in brief, is as follows:-  

That on 25.04.12 one Md Moinul Haque lodged one FIR before 

the officer-in-Charge, Sipajhar P.S. alleging that on 25.04.12 at 10.30 

am he was informed that a mini truck bearing no. AS- 01- F- 2194 was 

carrying some stolen goods and he followed the vehicle with some 

friends. The vehicle was stopped at the sonapur bridge. Immediately  

two persons ran away but  one person ( Dipak Kalita) was caught and 



he was handed over to police at sipajhar police station. Later on he was 

informed that the articles were stolen articles of Rail Line. Hence the 

informant prays to take necessary action. 

On receipt of the F.I.R., Sipajhar P.S. Case No.112/2012, U/S 

379/ 411 I.P.C. read with section 151 of Railway Act was registered. 

However later on, the case was transferred to Khoirabari police station 

as the Sipajhar Poice station had no jurisdiction over place of the 

occurrence. Accordingly Khoirabari P.S. Case No.16/2012, U/S 379/ 411 

I.P.C. read with section 151 of Railway Act was registered and police 

went for investigation, examined witnesses, collected evidence and on 

completion of investigation finding sufficient materials u/s 379/ 411 

I.P.C. R/W 151 Of Railway Act against accused Dipak Kalita, submitted 

the Charge-sheet against accused Dipak Kalita. 

  That upon receipt of the Charge sheet the Learned CJM 

Udalguri, transferred the case to this court for disposal and this court 

on perusal of the Charge sheet and the other documents sent by the 

police u/s 173 Cr.P.C. found sufficient materials to proceed against 

accused Krishna Das and issued process against him.  

Accordingly accused Dipak Kalita, appeared before the court. 

After that  the necessary documents u/s 207 of Cr. P.C. were given to 

the accused Dipak Kalita, and considering the relevant documents and 

hearing both the parties, charge  u/s 379 I.P.C. was framed and read 

over and explained to accused Dipak Kalita, to which he pleaded not 

guilty and claimed to be tried.  

During trial prosecution side examined three witnesses, who 

were cross examined by the defence. It is to be mentioned here that 

during the trial vide petition no. 258/16 petitioner/accused Dipak Kalita 

prayed to allow the petitioner to cross examine PW3 as the learned 

counsel failed to ask the PW3 on some material points. The petitioner 

also sought permission to put questions on the points mentioned in the 

petition. The petitioner also submitted a copy of the judgment passed 



by Hon’ble Gauhati High Court in Ajit Kumar Nath & ORS [2010 GLT 

(Crl.) 693]. To the petition Learned APP raised no objection. 

Hence taking note of the ratio of the judgment passed by 

Hon’ble Gauhati High Court in Ajit Kumar Nath & ORS    [2010 GLT 

(Crl.) 693] and for just decision of the instant case, the 

accused/petitioner was allowed to put the questions to PW3 on the 

points mentioned in petition no. 258/16. Accordingly PW3 was re cross 

examined and discharged. After that the prosecution prayed for closing 

the evidence of the prosecution witnesses. Accordingly the evidence of 

the prosecution side was closed. 

 The examination of the accused u/s 313 of Cr.P.C. was 

recorded as per law and kept with the record. No defence witness was 

examined.  

I have heard the arguments of both the sides and perused the 

evidence on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following 

points for determination arose before this court in the instant case-  

Whether at about 10:30 am on 25.04.12 accused Dipak Kalita, 

dishonestly took away the some stolen articles of railway department 

and thereby committed the offence punishable u/s 379 IPC? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

  PW 1 Md Moinul Haque stated that he does not know the 

accused person. He doesn’t know about the incident. Police asked him 

to sign on the paper, so he put his signature.  He doesn’t know what 



contains in the FIR. Police didn’t ask him.  

The  cross examination of PW1 was declined by the defence. 

PW 2 Bhaskar Sarma deposed that he does not know the 

informant of the case as well as the accused. He doesn’t know about 

the incident. Police didn’t ask him. Police just took his name in a shop.  

The  cross examination of PW2 was declined by the defence. 

 

PW 3 S.I. Rabin Malakar deposed that On 25-04-2012 while he 

was posted at Sipajhar police station as O/C, on that the day he 

received an information over phone that some stolen iron materials 

were been carried by a truck. Accordingly he made a GD Entry vide 

Sipajhar PS GD Entry No. 758 dated 25/04/2012 . Accordingly he visited 

the place Tinisuti which is the border area of Khairabari PS and Sipajhar 

PS. He found there a truck bearing registration No. AS 01F-2194 and 

found some iron articles like railway track and also  found the driver of 

the vehicle inside the vehicle and took him to the PS along with the said 

truck. I seized the articles along with the truck. On the day of receiving 

the ejahar of the GD Entry No. 758 dated 25/04/2012 again he visited 

the place of occurrence. After receiving the ejahar he recorded the 

statement of the witnesses and drew the sketch map of the place of 

occurrence. Ext. 2 is the seizure list, Ext. 2 (1) his signature. Ext. 3 is 

the sketch map prepared by him and Ext. 3(1)  his signature. As it was 

found that the place of occurrence falls under the jurisdiction of 

Khairabari PS, so he send the CR to the Khairabari PS with the 

permission of the court and it is also appeared from the CR that the 

cgarge sheet was submitted by SI Habibur Rahman. 

 In the cross examination PW 3 S.I. Rabin Malakar deposed that 

he stated that he took the statement of the informant. he did not obtain 

any certificates of identification of the seized materials by railway 

personnel and also did not have knowledge in this perspective whether 

such certificates were been obtained by his successor. The accused 



person was been arrested along with his driving license and he did not 

obtained any signature of the accused person in the seizure list. It is 

not a fact that the accused did not involve in this occurrence.  

In the re cross examination PW 3 S.I. Rabin Malakar deposed that 

he seized the vehicle at 10:10 pm on 25/04/2012 . The case was 

registered 01:35 on 25/04/2012 . He went to the place of the 

occurrence at 10: 10 pm on 25/04/2012 . when he went to the place of 

occurrence there were public on the place of occurrence. The public 

already caught the driver of the vehicle. The driver was not found inside 

the vehicle. He cannot say from the record as to who was the owner of 

the seized articles. He found the vehicle on the road. 

 

 Now on perusal of the evidence on the record it is found that 

PW1 who lodged the case, stated in his evidence that he does not know 

anything about the case and same leads doubt as to the case of the 

prosecution as there is the material contradiction in the statement of 

PW1 in his evidence and that of the content if the FIR.  Again PW2 

stated that he also does not anything about the incident. Only PW3 

stated that he found that accused inside the vehicle along with the iron 

articles like railway track. However in the re cross examination PW3 

stated that the driver was not found inside the vehicle. So there is the 

contradiction. Moreover PW3 stated that the public already caught the 

driver of the vehicle. However PW1 and PW2 did not support PW3 to 

this effect. And same creates doubt as to the case of the prosecution. 

Moreover identity of the alleged stolen articles is not proved by the 

prosecution as PW3 stated, in his re cross examination, that he cannot 

say from the record as to who was the owner of the seized articles. 

      Hence there is nothing on the record to hold the accused Dipak 

Kalita guilty of the offences alleged to have been committed by him.  

      Under the facts and circumstances of the instant case, it is found 

that the prosecution has been failed to prove the guilt of the accused 

Dipak Kalita beyond reasonable doubt by adducing some cogent 



evidence and hence the accused Dipak Kalita is entitled to be acquitted 

under the benefit of doubt. 

 

 

ORDER 

 

 Accordingly accused Dipak Kalita is not found guilty for the 

commission of the offences punishable u/s 379 IPC.  

The bail-bond of accused Dipak Kalita is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C 

as amended upto date.  

The seized article shall be disposed of as per law in due course 

of time. 

The judgment is delivered in the open Court in presence of the 

accused, under my hand and the seal of this court on this the 26th day 

of May , 2016.  

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 



 

 

Appendix:- 

 

1. Prosecution witnesses  

PW 1 Md Moinul Haque 

PW 2 Bhaskar Sarma  

PW 3 Rabin Malakar  

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext 1 – FIR 

Ext. 2 - Seizure List 

Ext. 3 - Sketch Map 

 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 


